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Law Day 2014’s theme—American Democracy and the Rule of
Law: Why Every Vote Matters—holds true for the upcoming re-
tention election of Tennessee’s appellate court judges. On August,
7, 2014, Tennesseans decide whether to retain or replace three
Tennessee Supreme Court justices (Justice Connie Clark, Justice
Sharon Lee, and Chief Justice Gary Wade) as well as the appel-
late court judges who sit on the Court of Appeals and the Court
of Criminal Appeals. Each of the justices and judges on the ballot
were placed on the bench under a form of merit selection and the
Tennessee Judicial Performance Evaluation Commission has rec-
ommended each of them for retention. The August 7thelection,
however, is about more than the justices and judges on the ballot;
it is about the importance of maintaining a fair and impartial
judiciary. The focus of the election should be on the quality of the
judiciary rather than on any single issue or single opinion.

The system of merit selection of judges, which began more than
74 years ago, permits judges to be selected based on their qualifica-
tions.! The additional critical component of merit selection is the
subsequent retention election of the judges, which follows a review
by a performance evaluation commission. The benefits of this
system of selecting judges is to insulate judges from political pres-
sure and permit judges to make decisions in accordance with the
law, also known as “decisional independence.”” As the American
Judicature Society has stated regarding merit selection: “An inde-
pendent judiciary is one of the hallmarks of American democracy.
For our judicial system to function independently and effectively,
it is imperative that qualified judges be free to make appropriate
decisions under the law.”® As a result of the judiciary functioning
independently and effectively, decisions that are in accordance with
the law will not necessarily be popular.*

In recent years, attacks on the judiciary, which focus
on a single issue or a single opinion, have increased.
Prior to 2010, only four justices in the United States
have ever been removed from the bench as a result of
a retention election.’ In November 2010, three jus-
tices of the Jowa Supreme Court were removed after
receiving less than 50% of the vote in the retention
election.® The campaign to unseat the justices focused
on the lIowa Supreme Court’s decision invalidating
the state’s ban on same-sex marriage.” Similar cam-
paigns to unseat judges occurred in Florida, Colo-
rado, and Kansas.®

Campaigns against the judiciary have caused in-
creased spending in judicial elections. Between 1990
and 1999, only $83.3 million was contributed to
state supreme court candidates.” This number rose

to $206.9 million between 2000 and 2009.' In the
recent North Carolina Supreme Court primary race,
spending exceeded $1.3 million, with 90% of the
money spent by two groups that opposed the incum-
bent candidate." Notably, a comprehensive study by
a team of independent researchers on the effect of
campaign contributions on judicial behavior found
that there was no statistically significant relationship
between money and judicial decisions in retention
election systems.'? Costly elections harm the public’s
perception of the court by fostering the notion that
campaign’s contributions impact the decision-making
of the court."”
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In his May president’s column, Nashville Bar President
Charles Grant encouraged lawyers to defend the courts from
unfair attacks, which undermine the public’s respect for the
courts.'* On May 27, 2014, the Board of Directors of the
Nashville Bar Association passed a resolution resolving to
officially support the retention of the judges on the Tennes-
see Supreme Court, the Court of Appeals, and the Court of
Criminal Appeals in the August 7, 2014 retention election.
The Resolution further encouraged the members of the
Nashville Bar Association to vote in favor of retaining the
Supreme Court justices and encourage others to vote in the
August 7, 2014 retention election.

Voter actions, coalitions, and other educational efforts in the
2012 judicial elections in Iowa and Florida proved success-
ful in combatting unfair attacks on the judiciary. Lawyers in
Tennessee have the ability to become engaged in these elec-
tions. The Coalition for Fair Courts started by the Lawyers’
Association for Women is a coalition of various bar associa-
tions and community groups committed to voter education
and participation in the August 7th retention election. The
Coalition’s webpage'® provides information on the retention
election, profiles of the judges on the ballot, and resources
including explanatory handouts and sample letters to the
editor. Lawyers can use this information to educate friends
and family on both the retention election and the impor-
tance of a fair and impartial judiciary.

Justice Sandra Day O’Connor, when discussing the current
trend of politicizing judicial elections, stated: “In too many
states, judicial elections are becoming political prizefights
where partisans and special interests seek to install judges
who will answer to them instead of the law and the Con-
stitution.” Maintaining the impartiality of our appellate
judiciary and maintaining the public’s respect for the courts
in Tennessee are two important reasons that every lawyer,
whether practicing in litigation, intellectual property, trans-
action, or probate, should vote on August 7, 2014. Every
lawyer should also encourage non-lawyers to vote because
fair and impartial courts benefit all citizens of Tennessee. B
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